Case against Shaukat Hussain Guru
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Evidence

Implication

drawn

Inconsistency

Conspiracy

Confession

Guilty

There are doubts about the voluntariness of

the confession and its authenticity

Conspiracy

Landlord of the Gandhi Vihar

‘hideout’ claims (eight months

after the incident) that Shaukat

with Afzal and four more

persons left the hideout in the

morning of 13 December.

Was party to

the

conspiracy.

The landlord’s testimony is not reliable since

on 16 December when his memory is still

fresh, he does not say anything about having

seen Shaukat on the morning of 13th or

around that date in the house.

Conspiracy

Accompanied Afzal to buy a

motorcycle.

Was party to

the

conspiracy.

The identification of Shaukat by salesman

Sushil Kumar is not valid as the police took

Afzal and Shaukat to the shop and

introduced them as persons involved in the

attack. Also, Sushil Kumar admits that on

the day the purchase took place, the person

he identifies as Shaukat was standing at a

distance.

Conspiracy

Shaukat’s landlord claims that

the militants visited his house

repeatedly 2 to 3 days prior to

13 December.

Party to the

conspiracy.

The identification of the deceased through

photographs does not follow norms and is

not valid. Moreover, the visits are not

mentioned by him on 17 December when he

makes his statement to the police. Yet after

eight months he seems to have become

convinced of the visit.

Conspiracy

He received phone calls from

satellite phone from Gazi Baba

(p276)

Party to the

conspiracy on

the directions

of Gazi Baba

No evidence

Case against Afsan Guru
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Evidence

Implication drawn

Inconsistency

Conspiracy

Shaukat’s

confession

Knew of the conspiracy

The confession itself is doubtful. Under

section 32 of POTA confession cannot be

used against a co-accused.

Conspiracy

Her presence in

the house

Knew of the conspiracy

Where else could she be if not in her

home.

Conspiracy

Landlord’s

statement that the

terrorists visited

her house

That meetings were held

in her house to plan the

conspiracy and that she

had all the information

The visits by the militants based on the

landlord’s testimony are doubtful (see table

on Shaukat

Case against S.A.R. Gilani
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Evidence

Inference in

judgement

Inconsistency

Participated in

the conspiracy

to attack the

Parliament

along with

Afzal and

Shaukat.

Call made by Gilani

to Shaukat on the

night intervening 12

and 13 December,

2001 around 4 a.m.

This was the

time when the

final

preparations for

the attack were

being made and

shows Gilani’s

complicity.

This assumes that the call data record is authentic

and had not been edited. (b) Shaukat and Afzal

in their confessions have said that Gilani was

present with them. The judgement resolves the

inconsistency by saying that ‘confession in not a

piece of evidence against Gilani but u/s 30 of the

Evidence Act, the court can look into this

confessional statement to lend assurance to other

circumstantial evidence’

Conspiracy

Knew Shaukat and

his address

Gilani led the

police team to

Shaukat’s house

on 15

December

The manner of arrest and the dates are disputed.

Both Gilani and Afsan claim to have been

arrested earlier and Afsan denies that Gilani was

with the police team which came to her house.

Conspiracy

Intercepted telephone

conversation between

Gilani and his half

brother

Gilani knew of

the attack and

supported it

The translation of the intercepted call is disputed.

In the judgement the prosecution’s translation is

upheld even when there are obvious

discrepancies

Case against Mohammad Afzal
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Evidence

Implication

drawn

Inconsistency

Conspiracy

Confession

Party to the

conspiracy

There are doubts about the voluntariness

of the confession and its authenticity

.

Conspiracy

Identification by various

shopkeepers where Afzal

allegedly bought chemicals and

dry fruits in preparation for the

attack.

Planned the

conspiracy

Identification by the shopkeepers is not

valid since Afzal was taken to all these

shops and introduced as one of the

persons involved in the attack.

Conspiracy

Gandhi Vihar ‘hideout’ landlord’s

deposition that Afzal left the

‘hideout’ in the company of the

terrorists on the morning of 13th

Dec.

Party to the

conspiracy

In his first statement to the police under

161 CrPC, the landlord says nothing

about Afzal’s presence in the house either

on the 12th or 13th of December.

Conspiracy

Recovery of mobile phone which

had been in touch with deceased

militants immediately before the

attack.

Party to the

conspiracy

Call records show  phone  was in use a

month before Afzal's purchase of it on

4.12.01. This questions the claim that

Afzal owned the said  phone.

Conspiracy

Recovery of laptop (containing

file of home ministry sticker )and

cash when arrested.

Party to the

conspiracy.



Laptop meant

for Gazi Baba

No public witness to attest the seizure.

Given file on laptop tampered while in

police custody. No evidence to make the

connection with Gazi Baba.

BOX – 3

Charges and Punishment
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Description

Accused

Punishment

121 IPC

Waging or attempting to

wage war or abetting

waging war against

Government of India

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

121-A IPC

Conspiracy for S. 121

Afzal, Shaukat, Gilani

10 years RI + Rs. 10,000 or addl. 6

months RI

122 IPC

Collecting arms  etc. with

intention on waging war

against government of

India

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 each

or addl. 1 year RI

123 IPC

Concealing with intent to

facilitate design to wage

war

Afsan Guru

5  years RI + Rs. 10,000 or addl. 6

months RI

302 read with

120-B, IPC

Conspiracy to murder

Afzal, Shaukat, Gilani

Death sentence + Rs. 5 lakhs

307 read with

120-B, IPC

Conspiracy to attempt

murder

Afzal, Shaukat, Gilani

10 year RI + 1.75 lakh or addl. 1

year RI

3(2) POTA read

with 120B

Terrorist act

Afzal, Shaukat, Gilani

Death sentence + Rs. 5 lakh

3(3) POTA

Conspiracy, attempt, abet

etc. to terrorist act

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

3(4) POTA

Harbouring or concealing

terrorist

Afzal, Shaukat

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

3(5) POTA

Membership of terrorist

gang

Afzal, Shaukat, Gilani

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

4(B) POTA

Unauthorised possession

of explosives etc.

Afzal, Shaukat, Gilani

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

3 Explosive

Substances Act

Causing explosion

threatening life or property

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

4 Explosive

Substances Act

Attempt to cause

explosion

Afzal, Shaukat, Gilani

20 years RI + Rs. 25,000 or addl. 1

year RI

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ 
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Evidence

Implication

drawn

Inconsistency

Conspiracy

Confession

Guilty

There are doubts about the voluntariness of

the confession and its authenticity

Conspiracy

Landlord of the Gandhi Vihar

‘hideout’ claims (eight months

after the incident) that Shaukat

with Afzal and four more

persons left the hideout in the

morning of 13 December.

Was party to

the

conspiracy.

The landlord’s testimony is not reliable since

on 16 December when his memory is still

fresh, he does not say anything about having

seen Shaukat on the morning of 13th or

around that date in the house.

Conspiracy

Accompanied Afzal to buy a

motorcycle.

Was party to

the

conspiracy.

The identification of Shaukat by salesman

Sushil Kumar is not valid as the police took

Afzal and Shaukat to the shop and

introduced them as persons involved in the

attack. Also, Sushil Kumar admits that on

the day the purchase took place, the person

he identifies as Shaukat was standing at a

distance.

Conspiracy

Shaukat’s landlord claims that

the militants visited his house

repeatedly 2 to 3 days prior to

13 December.

Party to the

conspiracy.

The identification of the deceased through

photographs does not follow norms and is

not valid. Moreover, the visits are not

mentioned by him on 17 December when he

makes his statement to the police. Yet after

eight months he seems to have become

convinced of the visit.

Conspiracy

He received phone calls from

satellite phone from Gazi Baba

(p276)

Party to the

conspiracy on

the directions

of Gazi Baba

No evidence
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Evidence

Implication drawn

Inconsistency

Conspiracy

Shaukat’s

confession

Knew of the conspiracy

The confession itself is doubtful. Under

section 32 of POTA confession cannot be

used against a co-accused.

Conspiracy

Her presence in

the house

Knew of the conspiracy

Where else could she be if not in her

home.

Conspiracy

Landlord’s

statement that the

terrorists visited

her house

That meetings were held

in her house to plan the

conspiracy and that she

had all the information

The visits by the militants based on the

landlord’s testimony are doubtful (see table

on Shaukat
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Evidence

Inference in

judgement

Inconsistency

Participated in

the conspiracy

to attack the

Parliament

along with

Afzal and

Shaukat.

Call made by Gilani

to Shaukat on the

night intervening 12

and 13 December,

2001 around 4 a.m.

This was the

time when the

final

preparations for

the attack were

being made and

shows Gilani’s

complicity.

This assumes that the call data record is authentic

and had not been edited. (b) Shaukat and Afzal

in their confessions have said that Gilani was

present with them. The judgement resolves the

inconsistency by saying that ‘confession in not a

piece of evidence against Gilani but u/s 30 of the

Evidence Act, the court can look into this

confessional statement to lend assurance to other

circumstantial evidence’

Conspiracy

Knew Shaukat and

his address

Gilani led the

police team to

Shaukat’s house

on 15

December

The manner of arrest and the dates are disputed.

Both Gilani and Afsan claim to have been

arrested earlier and Afsan denies that Gilani was

with the police team which came to her house.

Conspiracy

Intercepted telephone

conversation between

Gilani and his half

brother

Gilani knew of

the attack and

supported it

The translation of the intercepted call is disputed.

In the judgement the prosecution’s translation is

upheld even when there are obvious

discrepancies
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Evidence

Implication

drawn

Inconsistency

Conspiracy

Confession

Party to the

conspiracy

There are doubts about the voluntariness

of the confession and its authenticity

.

Conspiracy

Identification by various

shopkeepers where Afzal

allegedly bought chemicals and

dry fruits in preparation for the

attack.

Planned the

conspiracy

Identification by the shopkeepers is not

valid since Afzal was taken to all these

shops and introduced as one of the

persons involved in the attack.

Conspiracy

Gandhi Vihar ‘hideout’ landlord’s

deposition that Afzal left the

‘hideout’ in the company of the

terrorists on the morning of 13th

Dec.

Party to the

conspiracy

In his first statement to the police under

161 CrPC, the landlord says nothing

about Afzal’s presence in the house either

on the 12th or 13th of December.

Conspiracy

Recovery of mobile phone which

had been in touch with deceased

militants immediately before the

attack.

Party to the

conspiracy

Call records show  phone  was in use a

month before Afzal's purchase of it on

4.12.01. This questions the claim that

Afzal owned the said  phone.

Conspiracy

Recovery of laptop (containing

file of home ministry sticker )and

cash when arrested.

Party to the

conspiracy.



Laptop meant

for Gazi Baba

No public witness to attest the seizure.

Given file on laptop tampered while in

police custody. No evidence to make the

connection with Gazi Baba.

[image: image10.wmf]Charge

Description

Accused

Punishment

121 IPC

Waging or attempting to

wage war or abetting

waging war against

Government of India

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

121-A IPC

Conspiracy for S. 121

Afzal, Shaukat, Gilani

10 years RI + Rs. 10,000 or addl. 6

months RI

122 IPC

Collecting arms  etc. with

intention on waging war

against government of

India

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 each

or addl. 1 year RI

123 IPC

Concealing with intent to

facilitate design to wage

war

Afsan Guru

5  years RI + Rs. 10,000 or addl. 6

months RI

302 read with

120-B, IPC

Conspiracy to murder

Afzal, Shaukat, Gilani

Death sentence + Rs. 5 lakhs

307 read with

120-B, IPC

Conspiracy to attempt

murder

Afzal, Shaukat, Gilani

10 year RI + 1.75 lakh or addl. 1

year RI

3(2) POTA read

with 120B

Terrorist act

Afzal, Shaukat, Gilani

Death sentence + Rs. 5 lakh

3(3) POTA

Conspiracy, attempt, abet

etc. to terrorist act

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

3(4) POTA

Harbouring or concealing

terrorist

Afzal, Shaukat

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

3(5) POTA

Membership of terrorist

gang

Afzal, Shaukat, Gilani

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

4(B) POTA

Unauthorised possession

of explosives etc.

Afzal, Shaukat, Gilani

Life Imprisonment + Rs. 25,000 or

addl. 1 year RI

3 Explosive

Substances Act

Causing explosion

threatening life or property

Afzal, Shaukat, Gilani

Life imprisonment + Rs. 25,000 or

addl. 1 year RI

4 Explosive

Substances Act

Attempt to cause

explosion

Afzal, Shaukat, Gilani

20 years RI + Rs. 25,000 or addl. 1

year RI
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